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This is a -- | guess we will call it a

procedural conference requested by NB Power. | wll take

appear ances.

For the applicant, NB Power?

MR. HASHEY: Thank you, M. Chairman. David Hashey

acconpani ed by Bill Marshall.

CHAI RVAN:  Baysi de Power LP? Canadi an Manufacturers &

Exporters, New Brunswi ck Division? City of Sunmerside?

Emera Energy Inc.?

MR. ZED: Pet er Zed.

CHAI RVAN:  Energi e Edmundston? M. Gllis? J.D. Irving



Li mit ed?
MR. DEVER. Bill Dever for J.D. Irving, M. Chairnmn.
CHAI RVAN:  Mai ne Public Service Conpany? Maritime Electric?
Nort hern Mai ne | ndependent System Adm nistrators? And
M. Zed again for Nova Scotia Power |nc.

MR ZED: Yes, M. Chairnman.

CHAI RVAN:  Perth Andover Electric Light Conm ssion?

MR. DI ONNE: Dan Dionne.

CHAI RVAN:  Provi nce of New Brunswi ck?

MR. KNI GHT:  Ji m Kni ght .

CHAI RMAN:  Provi nce of Nova Scotia? Saint John Energy?

MR. YOUNG Dana Young, M. Chairnman.

CHAI RVAN:  And WPS Energy Services Inc.?

MR. HAYES: Matthew Hayes.

CHAI RMAN:  Patrick Who? ©Ch, Matthew Hayes. Sorry about
that, M. Hayes. kay. The Board is represented by M.
MacNutt. Any informal intervenors? | wll just quickly
go through them It is HQ Energy Marketing Inc., lrving
Ol Limted, KnAP Energy Services Inc., Renewabl e Energy
Services Ltd., TransEnergie and the Union of New Brunsw ck
| ndi ans?

MR. PERLEY: Ron Perley and Norville Getty.

CHAI RMAN: M. CGetty and M. Perley are here. GCkay. M.

MacNutt came out and spoke with the parties before the
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Board came in. And it is ny understanding that basically
the parties want to stick with the issues that were raised
in the correspondence between JDI and the applicant. That
is that emanated fromboth of them |Is there a sinple way
that we can handle this, M. Hashey and M. Dever? For
i nstance, can we go around the roomin reference to
positions on PBR and then the Board nake a decision as to
that. And then carry on fromthere and take anot her
subj ect matter, hear from everybody, et cetera?

MR HASHEY: M. Chairman, | would believe that it would be
probably expedient to followthe list that | had presented
yesterday, which |I think deals with the principal two
first issues and then maybe if we could deal with the
panel and the PBR evidence. Then a |lot of the rest of
this discussion could fall into place.

| thank M. Snellie and M. Dever for giving nme a
heads up a bit on where they are comng from And we have
tried to prepare sone answers. And it seens |ike the only
issues that really are of significance that remai n between
us is the issue of defining where we are going on this PBR
issue. Secondly is the rebuttal issue and howthat is to
be handled and the timng of it. And the next is the
presentations and when things are to be filed -- further

things are to be filed.
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There doesn't seemto be a whole |ot of difference. |
think there has been a nmajor agreenent and | have had al so
di scussions with M. Zed concerning how we woul d handl e
the panels as far as Panel A and D go.

So | don't think there is any great difference as it
exists now as to the desire of the parties who I have
spoken with, on the panel issue as to how we shoul d
proceed with the panels in a way that would be organi zed
and nost efficient for | think the Board as well as all of
the parties.

CHAIRVAN:  All right. Do you want to start with your
correspondence and speak as to the panel ?

MR. HASHEY: | think that would be the useful way to do it.
( Br eak)

CHAI RVAN:  Okay, go ahead, M. Hashey.

MR. HASHEY: M. Chairman, thank you for giving us this
opportunity. | appreciate, and | apologize if we have
i nconveni enced the Board concerning the timng of this.
But it would be far better if we knew where we were going
and we are only a week ahead of this hearing.

Wien we | ooked at the matter, it appears that it would
be sensible to deal with panels A and Dinitially. And
when we reviewed the evidence of the two parties that have

put in evidence, nanely -- three if you |ike, Enera and



- 92 -

Nova Scotia Power | consider nore or |less as one, and the
JDI, that it would be -- really there is -- | am | ooking
at sone net hod of conprom se and sonme nethod of trying to
satisfy the JDI concerns and interests.

Real |y, Enera and Nova Scotia Power's evidence and
their cross exam nation would generally apply to Panel D

| amnot trying to restrict themon that. But fromtheir

evidence it was apparent that they want to question issues
that arise out of Panel D. Panel A, as you know, was the
overview, and that is really all it was intended to be.
And it would seemefficient if we dealt with the issue of
those two panels during the first two weeks of this
hearing so that the Board has heard that aspect of the
matter, and | think it would be fairly conplete. And not
try to interject financial information with that. That is
the request, that we could then have Panels B and C
starting Decenber 9th. And of course that is what M.
Snel | i e has been suggesting as well.

| have no problemw th putting Panel D on before Panel
C, as M. Snellie has suggested. | thought it m ght be
nore appropriate in reversal, but that is -- we can waive
that and go with that. W felt that the two weeks of
t hose two panels should have matters clarified. And al so,

| mean, there was a bit of a selfish reason there. Dr .
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Moran, who is our expert, pointed out that his final
exam nations that he is giving plus American Thanksgi vi ng
happens to fall on the second week of the hearing. And it
woul d be clear if we started Panel B, that we m ght run
into that as well.

And that would allow us to schedul e wi tnesses
simlarly by starting -- or having planning that would
suggest that the evidence of the witnesses for JDI go on
January 6th allows their professional people to have sone
organi zation and tim ng, which of course, they would
require.

The issue that arises out of this is the rebuttal

issue. But | would suggest that that m ght be sonething

we coul d discuss separately. If the Board is satisfied
with the order of panels, then we can -- because |I think
that will -- that and the PBR issue will affect a |ot of

t hese other issues that we are tal king about here.

CHAI RMAN: Okay. M. Hashey, no hearing that | have been
associated with have -- has the intervenors evidence been
brought in before the conclusion of the applicant's case.

Now this hearing will set a |ot of precedents, | am
sure, on the way through. But | do have sone problemwth
that, in having Enera and/or Nova Scotia Power's evidence

conme in there. Because ny concern is that there nmay be a
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bit of evidence that is tied in with Panels B and/or C
t hat supplant or assist A and D s evidence. And then al
of a sudden we get into a bun fight about well we have
covered all that evidence in Panel A and D and you
shoul dn't be having these questions now, et cetera, et
cetera, et cetera.

That gives nme some concern. Wuld you |like to address
t hat ?

MR. HASHEY: M. Marshall points out this is what was done
of the Hydro Quebec hearing. That it was trying to -- and
| don't see -- maybe M. Zed could address that nmaybe nore
efficiently and effectively than I could fromthe
st andpoi nt of Emera and Nova Scotia Power. You know, the
general --

CHAI RMAN:  That is mny sol e concern.

MR HASHEY: | don't see that it doesn't focus. | think it
is so their evidence is so focused on that panel that
there wouldn't be a problem And | don't have any
difficulty if there is sone little issue that is m ssed
that we could revisit it, you know at sonme point in tine.

That wouldn't be a problemfor us at all. W are not
trying to do a shut off on anybody here at all. It is a
matter of just let's get the Board focused on one specific

area, they have heard all the evidence on that area, and
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not have two or three or four weeks of financial stuff and
then get into the issues on Panel D again that requires
the Board to go back and start picking up pieces of
transcript and try to say, gee, you know, what was said a
month and a half ago on that point?

CHAI RMAN:  Well certainly froma practical point of viewit
seens to make good sense. But that is -- my basic concern
is that we don't get into the bun fight |ater on because
t here has been sone snall piece of the evidence that has
been m ssed or -- because frankly, the Board is here to
get the best possible evidence upon which to base its
decision. It is as sinple as that.

kay. Thank you, M. Hashey. M. Zed?

MR. ZED: M. Hashey and | have spoken on the nmatter and it
is our view that our evidence, as he suggested, is
relatively self-contained. It appears that our issues are
with respect to the evidence raised by Panels A and D
And we really don't have any trouble with M. Hashey's
suggest ed schedul ing provi ded, of course, | can arrange to
have our panels here in a tinely fashion.

This issue was raised only within the | ast day or two.
And in the normal course, M. Chair, we expected to
testify sonetime in January. | have nmanaged to secure a

prom se fromthe Nova Scotia Power Panel to be here on the
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27th. And the Enera Panel are now being canvassed to
rearrange a fewthings to try to be here that week as
well. So subject to their availability, which | hopefully
will have confirmed within the next day or two, we don't
real |y have any objecti on.

M. Hashey has kindly offered that if there are sone
i ssues that are mssed, that he is not going to raise any
objection to our taking issue with themat a later tine.
But | don't think either of us really see that happening.

CHAIRVAN: | think it goes without saying that it would be
marvel ous if we could stick to the schedule that is here,
but it just -- you know, one week may roll on into another
and we just have to go with that.

kay, M. Dever?

MR. DEVER. Yes, M. Chairman. W are happy with the
proposal as put forth by M. Hashey as to the scheduling
of the panels.

CHAIRVAN: | just want it on the record that you have heard
my concern. That | don't want -- you know, we are here to
hear the evidence. And | don't want to get into too
legalistic a battle as to well that is infringing on Panel
A or Panel B, et cetera.

kay. M. Zed, you have spoken already and | presune

that what you said for Enera goes for Nova Scotia Power?
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MR ZED: Yes, M. Chairnman.

CHAI RVAN: M. Dionne?

MR DIONNE: W are in agreenent with the proposed schedul e.

CHAI RVAN: M. Kni ght ?

MR, KNIGHT: W are in agreenent with the proposed.

CHAI RMAN: Okay. M. Knight is nodding and saying he
agrees. And M. Young?

MR YOUNG W are in agreenent with scheduling as proposed
by M. Hashey.

CHAl RMVAN: M. Hayes?

MR. HAYES: No problem

CHAI RMVAN: M. MacNutt, do you have anything you want to --

MR. MACNUTT: One thing that is not absolutely clear, M.
Chai rman. M. Hashey suggested that Panels A and D woul d
be heard and foll owed by intervenor evidence and then
Panels B and C woul d be heard, followed by intervenor
evi dence. Does he intend that Panels A and D sit together
or in sequence, to be followed by intervenor evidence?
And simlarly with Panels B and C, they would sit together
or be in sequence to be followed by intervenor evidence?

MR. HASHEY: The intention is that they be in sequence, not
together. And that the presentations of each panel would
be made at the beginning of that panel. And then they go

on with cross. No, we are not trying to conbi ne any



panel s here.

CHAI RMAN:  Okay. So | -- go ahead.

MR. MACNUTT: Perhaps is it understood by M. Hashey that he
will be | eading Panel B before Panel C?

MR. HASHEY: Yes.

MR. MACNUTT: He said that in his presentation. | would
just like to confirmit.

MR HASHEY: Yes.

CHAIRVAN: Al right. | guess the logical thing nowis to
| ook at the rebuttal. M. Hashey, ny recollection on the
Law of Evidence is that a party, let's say the plaintiff
or an applicant in this case, when you know that there is
evi dence comng in fromthe other side or froman
i ntervenor, that you, when you call your evidence, you
must cover whatever you believe -- what a reasonable
person woul d believe that testinony that the defendant is
going to bring, would cover. [If in fact during the
testimony of the defendant, there is new evidence that
coul d not reasonably be anticipated on the part of the
plaintiff or the applicant in this case, then you woul d
have an opportunity to call a witness back to the stand
after the defendant went down fromthe stand. That is ny
recol | ection of the Law of Evidence as it covers in court

syst ens.
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So bearing that in mnd, would you like to address the

guestion of rebuttal and update ne on the Law of Evi dence?

MR. HASHEY: |'mnot sure | know about the Law of Evi dence
anynore, | don't think the courts followit very nuch. It
has been ny recent experience. It seens that a |ot of the

princi pl es of evidence have gone by the waysi de.

But | recognize that that was your ruling | believe in
the last hearing. W had one bit of evidence, not nearly
as conplicated. Cbviously we would |ike to be able to
rebut what we are hearing, but | don't have any probl em
with that ruling, if there is sonmething that we shoul d
rebut, that we put it up front.

| have indicated to ny friends that if there is things
that we are going to say, that we will try to give them an
indication. M/ big problemis presenting a whole |ot nore
witten evidence on rebuttal. That is a problem There
is just not tine.

We don't get interrogatories until next week. | don't
know when even we are going to get to read sonme of those
interrogatories. It is pretty pressed. You know, we get
two, well three days before the hearing when we get --
sone fairly substantial interrogatories have been
present ed too.

And we will make our way through them but to say that
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we should do witten rebuttal would be very, very
difficult.

Now I think | have talked to ny friends this norning,
M. Dever and M. Zed, and suggested if anything cones out
of that that is a surprise to them that they obviously
shoul d have tine to consider it before cross exam ning on
it or have time to get instructions, | don't have any
probl em wi t h reasonabl eness here.

CHAIRVAN: My only -- having read what JDI has said, and M.
Dever, you of course get an opportunity to comment on it,
is that all of a sudden if you start getting in witten
rebuttal, then presunably that cones in before the
i ntervenor's panel has stepped down so that they get an
opportunity to rebut the rebuttal. And it becones just an
ongoi ng t hing.

MR HASHEY: | think we call that an evidence surrebuttal.

CHAI RMAN:  Surrebuttal, that's right. Anyway, okay. Thank
you, M. Hashey. M. Zed?

MR. ZED: M. Chair, obviously we would prefer in the nornal
course to have had witten rebuttal. But we synpathize
with M. Hashey and agree that it may not be practical in
these circunstances. W are prepared to accede to his
request that the evidence on rebuttal be oral. M. Hashey

has indicated that he will advise us well in advance if
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any issues cone to his attention that will form part of
the rebuttal. And he has al so advised that he will not
object if we need nore tine by way of an adjournnment to
prepare cross exam nation should sonmething arise at the
l ast m nute.

And based on that discussion, if that is acceptable to
t he Board, we have no objection to oral rebuttal.

CHAI RMAN:  Thank you, M. Zed. M. Dever?

MR. DEVER. Yes, M. Chairman. The preference of J.D.
Irving Limted is to have witten rebuttal to the evidence
as filed. W believe it will be a nore efficient way for
us to address the evidence and allow -- and | guess avoid
t he necessity possibly of having to request adjournnents
to prepare for cross exam nation on what could be -- it is
unclear at this point -- but what could be a | engthy
session of rebuttal evidence. W believe that is
consi stent with what nmany ot her boards do.

Now M. Hashey has presented his concerns about the
timng and | amnot insensitive to that. However, froma
procedural point of view, | believe it is the nore
appropriate way to proceed is to have witten rebuttal.

CHAI RMAN:  Okay. Were, you know, the Law of Evidence, as |
recollect and tried to enunerate it to M. Hashey, is that

it is not an automatic thing. Rebuttal is not an
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automatic thing. It has to be a subject matter which a
reasonabl e person could not have anticipated the
i ntervenor or the defendant would bring up. And | just --
| leave -- those are ny coments on that. 1In ny
experience it has been very, very rare that the parties to
a proceeding such as this will not be able to anticipate
and cover off an intervenor's testinony or presentation or
what ever .

Thank you, M. Dever. M. Dionne?

MR. DIONNE: Yes, W have no objection to oral rebuttal.

CHAI RVAN: Okay. M. Knight?

MR. KNI GHT: No objections to the oral.

CHAI RMAN: M. Knight is too far away, so | wll repeat what
he said. He effectively agrees to oral rebuttal. And M.
Young?

MR. YOUNG Saint John Energy has no objection to oral
rebuttal .

CHAI RVAN: Ckay. M. Hayes?

MR. HAYES: No position on it.

CHAI RVAN: M. MacNutt, do you have any wi sdom you want to
share with the Board?

MR. MACNUTT: Not on this subject, M. Chairnman.

CHAIRVAN: Al right. W are going to take a brief recess

and deal with this issue of the panels and get back to
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you.
(Recess)

CHAIRVAN: I n reference to the first matter which is set
forth in M. Hashey's letter of Novenber the 7th, the
Board approves of the calling of the panels. And in
accordance with that schedule we note that M. Zed can't
be absolutely certain that his panels can nake it at the
prescribed time, but he is working on it. | understand
t hat .

If required, rebuttal will be oral. And it's also
under st ood between the parties and the Board that if oral
rebuttals occurs, that if it appears necessary, then any
of the intervenors who require it will be given additional
time to prepare for cross.

kay. M. Hashey, the next on your list is the PBR
issue. If you want to address that.

MR. HASHEY: Thank you, M. Chairman. On the PBR issue we
recogni ze the Board has set out a position on the notion.

And | al so recognize that the reason that | think we were
tal ki ng about delaying PBR related to the position taken
by M. Snellie, that it shouldn't be heard at this tine.
As a result of the notion, there was sone di scussion on
it. And | believe the preferred position of ourselves,

and probably everyone at this point, is that all of the
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evi dence be presented in the way that it's filed. And
that the Board can then make a ruling as to whether they
want to deal with PBR or not deal with PBR  But have the
evi dence -- have the evidence here rather than trying to
di ssem nate pieces of that evidence and have a great
argunment this is PBR or that isn't PBR And | believe
that is the preferred position of JDI and all the parties
at this point in tine.

CHAI RMAN:  Are you saying, M. Hashey, that that include
cross? |Is that to deal with it totally?

MR HASHEY: Yes.

CHAI RMAN:  What happens if we haven't got tinme. That's the
Board's concern is that PBRis a rather |arge body of
evidence that will be com ng before us. And also | think
be pretty contentious in a lot of different ways. 1In
ot her words, take a fair block of tine.

MR. HASHEY: Well, to put it the other way, you know, we
have no problem | don't want an issue of having all of B
and C cancell ed out and saying this evidence is all

intertwined with PBR

CHAI RVAN: | undert ake.
MR. HASHEY: | am prepared to di scuss and argue that we can
take PBR out if the Board would prefer. |It's possible.

And it's not going to rip up our evidence.
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| mean it's a matter of sone effect on Dr. Mirran's
evidence. But when | read that again yesterday it appears
that in these schedules that the |ast schedul e probably --
or its appendices, I'"'msorry, the only one that it would
affect that we would drop is the price cap regul ation
part. Hi s other evidence deals with the issues of the
capital cost, the ratio and the proper rate of return.
That's all there. W can take sides out and we can deal
with that, if you would prefer that.

CHAI RVAN:  Yes. Well | --

MR. HASHEY: And | don't think it affects Panel Cin any
significant way. Because that's going to be a matter of
taking the Board's decision on what is appropriate on
these two topics and doing the cal cul ati ons.

CHAI RVAN:  Well I'm being -- perhaps |I'm being too
sinplistic here.

MR. HASHEY: Yes.

CHAI RVAN:  But the evidence of Dr. Moran |leads up to a point
where the rates are established with all of the various
factors that are brought to bear in establishing those
rates effective the 1st of April of 2003.

PBR deals with how or if it should or whatever, there
will be an automatic adjustnment occur to those rates at a

time in the future, a year in the future, two years in the
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future, et cetera.

So to nme and, again, | want counsel and parties to
address this. But to me that's very easily a severable
portion of the evidence. | would think there is a real
demarkation line there. It can establish the rates as of
the 1st of April, and then anything dealing with the
formul a beyond that.

And we are not saying that we woul dn't necessarily
hear it. The Board quite frankly in conversations that we
have had before comng in here today, we would think that
by the tine we rise before Christnmas, that we should have
a pretty good feeling as to whether or not we would be
able to cover PBR in the January session.

And t he Board woul d have a discussion with the parties
at that tinme and try and schedule it. Because we would
have a pretty good estimte, | would say, as to when al
the rest of the evidence will be concl uded.

Now we may get into sone mnor adjustnents. W nmay
decide at that tinme that we will hear PBR sonetine in
March or April or sonething |ike that, dependi ng upon, for
instance, Dr. Moran's schedule. O it may be that we can
work it in towards the later part of the hearing after al
the rest of the evidence.

MR. HASHEY: |If you would prefer that, we certainly can neet
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that request. That's not -- we don't see it as a problem
CHAIRVAN: Al right. Well | would like the parties to talk
about it. | mean, | also hear what you are saying that

you had planned it and JDI also said we had to neet the
evi dence that NB Power filed. And they have in their
opi ni on done that and therefore proceed with everything.

Qur only concern is that we run out of tine. And if
the parties feel that we can sever the two just to make
sure we get everything covered that we want, well then
that (m ke problen) but we did say that we would hear the
parties and instead of the open hearing, we are doing it
t oday.

kay. M. Zed?

MR. ZED: | don't have anything to add, M. Chairnman.

CHAI RMAN:  To who, nme or to M. Hashey?

MR ZED: | defer to both

CHAI RVAN: M. Dever?

MR. DEVER. M. Chairman, as you correctly pointed out, we
filed our evidence on the basis that we had a case to neet
that was filed by the applicant. So we did so not having
had any indication that there would be any change.

And havi ng done so, we would prefer to proceed on the
basis of the filed evidence. And | guess it's our belief

that if we do not do that, then we feel that we are
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prejudiced to a certain extent because our evidence is not
easily -- we can't easily carve out the PBR portion of our
evi dence.

And we don't really feel that, you know, with all due
respect to M. Hashey, that Dr. Mran's evidence is al
that easily segregated either. The cost of capital and
the capital structure and the rates of returns are
different, as | understand it, in a PBR structure as
opposed to a standard sort of cost of service structure.
And | guess we would take the position that if PBRis
deferred, then all of Panel B, as we pointed out, should
be deferred as well. As well as the parts of Panel C that
relate toit. A lot of Panel C s evidence depends on sone
of the assunptions or sone of the evidence that's filed or
opinion stated with respect to Panel D

So in light of that and to avoid any sort of prejudice
| guess to ourselves, or delays to allow us to cone to
grips with the decision, we would prefer to proceed as
filed.

CHAI RMAN:  Thank you. M. Dionne?

MR DIONNE: W are in agreenent with the position of the
Board on this issue.

CHAI RVAN: M. Kni ght?

MR. KNIGHT: W are in agreenent with the position of the
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Board. As you know, we are concerned about the tine that
-- | nmean, the market is able to open in April.

CHAl RMVAN: M. Young?

MR. YOUNG Saint John Energy is in agreenment with the
Board's position on this topic also.

CHAl RMVAN: M. Hayes?

MR, HAYES: No comment.

CHAI RVAN: M. MacNutt, do you have any conments you wi sh to
make to the Board?

MR. MACNUTT: Nothing to add on this topic, M. Chairnman.

CHAI RVAN: Okay. The Board will take a ten minute recess.
M. MacNutt, would you join us?

(Recess)

CHAl RVAN:  We have taken a few mnutes to discuss the second
i ssue, which is PBR And the evidence is -- the evidence
has been filed and it includes evidence on PBR and of
course that will stand. The Board will defer the cross
exam nation and any intervenor evidence that nay be
forthcomng in reference to PBRto a date to be -- and as
| indicated, and |I reconfirned that | believe that when we
get ready to adjourn for the Christmas recess, we should
be able to give sone indication as to when we will be able
to revisit the PBR evidence with cross and intervenor

evi dence if necessary.
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MR. HASHEY: M. Chairman, could | ask for one sinple
clarification on that? | assunme that you would wi sh us to
remove or be able to give the Board an indication as to
what portion of our evidence wouldn't be relevant at the
initial hearing, and that any presentation that we nake we
woul d defer that part of the presentation to the
subsequent tinme as wel | ?

CHAI RMAN:  Answering the latter first, yes, we prefer that
and whenever we do start into PBR, then you have an
opportunity to have your -- a slide showin reference to
that, the whole -- the whole nine yards. | don't, you
know, as to the first portion of your request for
clarification, M. Hashey, | don't want us to get into a
bun fight either about what is in reference to PBR and
what isn't. Let's just --

MR. HASHEY: | under st and.

CHAI RVMAN:  You know, we will deal with that as the
guestioning cones up. It's a --

MR. DEVER M. Chairman?

CHAI RVAN:  Yes.

MR. DEVER. As | expressed in argunent, when we filed our
evidence, we really feel that our evidence is appropriate
to a PBR application and not a -- not the application that

| understand now you are indicating will be net as you --
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in ternms of our evidence being filed by our panel in both
-- and in ternms of cross exam nation, | guess, to a |l esser
extent.

Under those circunstances woul d the Board agree that
we would be able to file evidence that is nore appropriate
to the application than now we are being asked to neet?

CHAI RVAN: | wish you had nentioned that before we took our
recess, that if we did rule this way that that's --

MR. DEVER: | should have thought about it at the tinme --

CHAI RVAN:  -- but as M. Sollows points out, it is in the
letter. Yes, but anyway, that's all right.

Let's just examine that a little nore closely. What
are we tal king about tinew se? Wen would this occur?

MR. DEVER. As soon as possible. | --

CHAI RMAN:  Woul d this be a revision of the evidence that has
been filed, or is it a conplete new cut at it?

MR. DEVER. It would be evidence appropriate to address a
case where the -- Dr. Yatchew, who is the expert that we
have engaged, is an expert in PBR matters. And we would
probably | ook to have that evidence nodified or find sone
way to get appropriate evidence to the -- to a sort of
standard case, wi thout a PBR component, which we don't
bel i eve that which | am advi sed our evidence does not

respond to. It's difficult for me to say w thout
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conferring wwth others I guess what -- howlong it would
take us to prepare that. But, obviously, the hearing is
upon us.

CHAI RMAN:  The Board is going to take a recess. | am going
to ask you to confer with whonmever it is that you need to
confer --

MR DEVER  Yes.

CHAI RVAN:  -- so that we have sonme definite tinelines here
that you can share with counsel opposite and the other
parties who are here and with Board counsel. So we wll
give it 20 mnutes or so and see how you nmake out.

MR. DEVER. That's fine. Thank you, M. Chairnan.

(Recess)

CHAI RVAN: M. Dever, how did you make out?

MR DEVER Well, M. Chairman, | had sonme discussion on it
and then I had sonme further discussion with M. Hashey.
What | had proposed to himwas to see whether it would fit
inwith his timng, | guess, is that if we could have
until the beginning of the second week of the hearing,
whi ch is Novenber 25th, to provide our evidence on Panel
D. He indicated that that would suit him except to the
extent he may have rebuttal evidence. He may not be able
to prepare rebuttal evidence by the beginning of -- or by

the end of Panel D, which starts Decenber 9th. That he
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may want to defer the rebuttal evidence into the new year.
That's fine fromny point of view But that was the
timng that I was hoping to get.

CHAI RVAN:  Let's go and talk to the other -- M. Hashey, do
you want to add anything to that?

MR. HASHEY: Well there is the issue of interrogatories that
we really didn't | guess settle conpletely. But one of
t he reasons suggesting that we m ght have to rebut further
on that is that this would be brand new evi dence and we
have to have time to file interrogatories. And we are
conpressing that -- there is a free week in here, which
woul d have to be conpressed to that point. Do what we can
do.

CHAI RMAN: Wl |l as we all understand, interrogatories are
basically an attenpt to narrow the time in the hearing by
basically witten cross exam nation, is what it anounts
to.

MR HASHEY: Yes.

CHAIRVAN: | just point that out. So |let nme hear fromthe
other parties as to what they feel about this. M. Zed?

MR ZED: No comment, M. Chairnman

CHAI RVAN: M. Dionne?

MR. DIONNE:  No comment.

CHAI RVAN: M. Kni ght ?
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MR. KNI GHT: No coment.

CHAl RMVAN: M. Young?

MR, YOUNG No comment.

CHAl RMVAN: M. Hayes?

MR, HAYES: No comment.

CHAI RMAN:  The Board is going to retire again for a m nute.
M. MacNutt, could we talk to you.

(Recess)

CHAI RMAN:  Things are in a state of constant flux, as I
understand it. M. Hashey, what has happened during the
recess out here?

MR. HASHEY: Well the nore we tal ked, the nore conplicated
this gets and the nore | believe that by w t hdrawi ng PBR
fromthe whole scenario and if a newwitness is
substituted, and | don't see the reason for the new
wi tness, but | don't know -- | nmean, just consulting with
M. Marshall, if it's Dr. Yatchew that says | would have
done sonething a little different, it nakes it fairly
si npl e and probably agreeable. But if it -- because the
interrogatories are in and there is not a big issue, we
have a whol e new wi tness, a whole new area -- a new
expert. To exam ne that expert and what he is saying, is
where we started to run into really serious difficulties

with this conpressed tinetable.
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Now the way we see it, if Dr. Yatchew is an expert on
the PBR thing, he nust be an expert on the standard rate
of return issue that he is adopting with respect to the
PBR.

But in fairness to M. Dever, in the shortness of the
nonment, he can't get that determ ned any nore than | can
get ahold of Dr. Moran and consult and say what does this
mean to you?

So based on that, it's a -- it seens that -- and we
get into the tinetables and the fact that we would have to
bring Dr. Mdran back, because we really probably woul dn't
have enough tinme for himto review the evidence and see
any interrogatories that m ght come forward, it seens that
we are back to square one, and maybe we should run -- and
probably we will make this hearing shorter if we -- if we
just go with the evidence as it is filed and the evidence
t hat we received.

CHAI RVAN:  Now, M. Hashey --

MR. HASHEY: We could bl ock a week or sonething at the end
of it, if we need the extra week.

CHAI RMAN: -- yes, M. Hashey, when M. MacNutt brought the
message back in to us, why I conferred with ny fell ow
Comm ssioners, and | will just toss it out for comment to

everybody here, is that in fact we do go back to the
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ori ginal proposal and we hear all of the evidence and I
have instructed -- | will instruct the Board Secretary to
make hotel reservations, and translation, and all other,
for a nunber of nore weeks in January and even in the
first part of February, because it's the Board' s intention
to conclude this hearing and get its decision out so that
the parties who want to go into the market can do so.

But | do have to say that JDI was a party here in
August and this has all occurred when you changed counsel.

And we want to get on with the hearing and have it heard
and no nore argunent after argument about things. W want
to go straight ahead and hear the best evidence, and |
nmean the best evidence. That doesn't mean that | want to
get into great |egal argunents concerning whether or not
sonebody at an appropriate tinme. | want people to work
toget her as | adies and gentlenmen and work in a co-
operative fashion so we can get this thing done.

So we will go back to the original way of dealing and
we wll deal with PBRin the ordinary course. | don't
think that affects the ruling that the Board had on the
panels at all.

So, M. Hashey, what is the next itemon the |ist
here? | amsorry, | indicated and I should do so, as we

give all counsel an opportunity, since we are doing a
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flip-flop on that, if they have any great problens with
it, they have an opportunity to address the Board on it.
M. Zed?

MR ZED: No conment.

CHAI RMAN:  No comment. M. Dever, | amsure you don't have
any coment either, do you?

MR DEVER: No, M. Chairnan.

CHAl RVAN:  How about M. Di onne?

MR. DIONNE:  No comment.

CHAI RVAN:  And M. Knight?

MR. KNI GHT: No coment.

CHAl RMVAN: M. Young?

MR. YOUNG  No, comment.

CHAl RMVAN: M. Hayes?

MR, HAYES: No comment.

CHAI RVAN: M. MacNutt doesn't either.

MR MACNUTT: Yes, he does.

CHAl RVAN:  Yes, he does. Go ahead, M. MacNutt.

MR. MACNUTT: Just to clarify for the record, M. Chairmn
t he Board denied the JDI notion at an earlier session and
then concluded that it would separate in that sane order
that PBR woul d be separated. You are now --

CHAI RVAN:  Reversi ng oursel ves.

MR. MACNUTT: ~-- revising that position. | just wanted to
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be cl ear.

CHAI RVAN:  That's right. W are reversing that deci sion.
Havi ng heard further argunment and realizing the
inmplications of doing that, we -- it's better now to back
up and start again. So, thank you for clarifying that,
M. MacNutt.

M . Hashey, next on your list is intervenor
present ati ons.

MR. HASHEY: Yes, there are fairly mnor points | think
after these ones. The only question was -- you know, |
t hought it would be -- and | see intervenors -- oh, yes,
that's the date. And | don't have any big issue with M.
Dever on that. He indicated in the letter that we
received fromM. Snellie, that's where that arose from
that he said if the Board agrees to hear the JDI evidence
in the week begi nning January 6th, JDI ensured the
presentation or file served two weeks in advance not | ater
t han Decenber 23rd, | just ask if at all possible if they
could do it on the 20th, which is the -- so we don't run
into that Christnmas week problem

CHAI RVAN: M. Dever, you know, | nean --

MR. DEVER. No probl em

CHAIRVMAN:  -- it's not an unreasonable request? Certainly.

MR. DEVER: No, not at all, no.
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CHAI RMAN:  And does your panels -- are you going to do that,

M. Zed, do you know -- your w tnesses?

MR ZED:. | don't anticipate, M. Chair. M. Hashey and |
didn't discuss it. | mean, the evidence that ny panels
will testify to is very straightforward, clear, and |

don't see the need to do a summary unless required to do
so.

CHAI RMAN:  Okay. All right. That's fine. Well, all right,
t hen, you know, M. Hashey, unless there is other parties
have a conmment on it, both M. Dever and M. Hashey see
eye to eye on that and that would be fine fromthe Board' s
poi nt of view.

MR DEVER It's fine with me, M. Chairnman.

CHAI RMVAN:  Next you tal k about rebuttal evidence. | think
we have al ready --

MR HASHEY: We have dealt with that.

CHAI RVAN:  -- dealt with that, yes. Oder of cross
exam nation, again, | -- M. Zed, you are the one who
shoul d probably address that right now \What is your --
you now have your wi tness panels, and you presumably know
your client's positions. And do you -- you know, | don't
think it's appropriate for you to have two kicks at the
cat, frankly. And, you know --

MR ZED: M. Chairman, if | can just bring this to closure.
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| intend to prepare ny cross exam nation separately, but |
have no qual ns about doing them consecutively, and
what ever you have to call ne, I will do all ny cross at
that tine.

CHAI RMAN:  Good. That settles that then, thank you. Pre-
mar ki ng of exhibits?

MR. HASHEY: That's just a question of whether you wanted
sonet hi ng done on that, M. Chairnman.

CHAI RVAN: Wl |, frankly, what | think to a certain extent
that you are suggesting is an appropriate way to proceed,
M. Hashey. | wll ask the other parties to comment on
it. Do you -- you and other parties and Board counsel sit
down and draw up a tentative list of exhibits and the
mar ki ng of them and then at the comrencenent of the
hearing itself, why the Board will mark the exhibits and
reserve the right to change a bit of the order if we fee
that what you and M. MacNutt and the other parties have
come up with doesn't really suit. But if it does, which
amsure it will, we will mark themthat way.

MR. HASHEY: The only -- the question | would ask on that --
and | do have a list and | could -- | will sit with M.
MacNutt, and naybe it could be agreed that he and | could
nmeet on this in the next day or two -- or first of the

week and then send something out to everyone el se and say



- 121 -
this is what we proposed. Wuld that be sinple? And then
you can nmake a determ nati on when we sit?

CHAI RMAN:  Yes. That sounds good to nme. Any party any
problemw th that?

MR DEVER Not here, M. Chairnan.

MR. HASHEY: And | think it's a pretty easy exercise. The
only question is that I -- the intent would be that the
exhibits, just so that there is no surprises, that we
woul d be really dealing with the affidavit for the
newspapers that we would deal with, and then there would
be -- on the publication, I'msorry. Then there would
just be the direct evidence, the interrogatories, and the
i nt ervenor subm ssions that would be really parts -- and
then the power point presentations.

And | should say that on the power point
presentations, there is an issue that still exists between
M. Dever and nyself. There is the issue that we probably
shoul d tal k about on that one.

CHAI RMAN:  Yes. That's not on your --

MR, HASHEY: No.

CHAIRVAN:  -- that's not on your list?

MR HASHEY: It isin-- it isin M. Snellie's.

CHAIRVAN: It certainly is an issue and | know that. The

only thing left is witness availability?
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MR. HASHEY: The only conment | had on that is all our
W tnesses are avail able, except there is one part day that
Ms. MacFarlane will be asked to be excused from her panel.
The panel could continue, but her part -- and that is
just the norning of the 17th of Decenber, which is a --
she has to prepare and present a budget to the Board of NB
Power at that time. And there is no -- no changing that.
That's the only problemwe have. And as you can
understand, her -- right now what she is involved with is
pretty -- pretty extensive. And | can't inagine --
CHAI RMAN: W can invite the Board here and she can present.
MR. HASHEY: So | think that's a relatively m nor --

CHAI RMAN:  Certainly fromthe Board' s point of view, and if

it's a norning, and sonething, | don't see a great problem
with that. It may turn out to be a problemas we get
closer to the event. W will just have to handle it as
best we can. But certainly -- what is the 17th? Is it a
Monday?

MR. HASHEY: Tuesday.

CHAIRVAN:  It's a Tuesday. Okay. Well | appreciate your
letting us know that now, M. Hashey.

MR HASHEY: And it's the second week. | assunme it's
probably a Panel Ctinme and there are a | ot of people on

Panel C. But if sonmebody wants to cross exani ne her,
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obvi ously, any tine.

CHAI RVAN:  Anybody -- anybody any problens with handling it
in that fashion?

MR. DEVER No, M. Chairman.

CHAI RMAN:  No. Good. Thank you. So we are down to the
slide presentation. Have we got a list -- do you
gentl emen know what ones -- M. Hashey, do you know what
ones are in the contentious node at this tinme?

MR. HASHEY: M. Chairman, | don't believe there is anything
contentious on A or DO That is an issue that's not -- |
mean these are short presentations. The intention of
t hese presentations is not to give new evidence. The
intention of the presentation is to put before you,
hopeful | y, an expl anati on of our evidence in an
under st andabl e fashion to base a general sense on it.
It's conplicated. And it seened to nme, it would be
easier. | amassured that there won't be any panel that
woul d go beyond an hour on the presentation. This is not
going to be a whole long strung out thing. That would
i nclude Dr. Mran, who woul d appear to be the | ongest. |
will come to himlast, if |I mght, because |I think that's
where the contentious issues are.

The issue of Panel C, we have talked to M. Dever this

nor ni ng and he nmentioned there was one -- one slide that
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he felt was sonething that went beyond the evidence. But
in fairness, that slide is sonething that was -- that cane
frominterrogatories, which are part of the evidence. And
it was felt as a result of an interrogatory, which I think
came from Nova Scotia Power, that that should be dealt by
way of a brief explanation in that slide. That's al
there is on C. | don't think Cis an issue any nore,
frankly. And M. Dever, obviously, has the right to tel
me | amlost on that.

The issue is Panel B. | have M. Snellie' s letter.
It arrived in nmy office md-afternoon yesterday. |
i medi ately went to NB Power and contacted the finance
peopl e and had a neeting with them And one young | ady
spent a long tinme |ast evening and prepared for nme a |ist
of what she believes, and our position is, is that things
are in there with the exception of one slide, which
unfortunately may have been contenplating sone of the
rebuttal evidence. But -- and | have provided M. Dever
this morning with this docunent. It arrived at ny house

at 12:38 this norning. GCkay. So to say we have had tine

toreally think about it is not -- not there.
M. Dever and | have agreed, | believe, subject he can
direct me, that he will provide ne with where he thinks

his problems are. | will -- | have provided himwith this
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-- with the pages listed, where it is referenced by Dr.
Moran, and we can then debate it.

There is the one other issue of whether Dr. Mran is
entering into argunent -- | don't really believe so --
there is reference in one slide or so to a -- it may be a
| egal authority. But all we are saying there is this is
what we believe is what the law tell us we have to do.
That's what he is saying what he believes what the
standards are that he has to | ook at and follow, which
think is fair. |1 mean if ny friends can cross exam ne him
and show us anot her standard, he is off base, as well,
that's going to be pretty harnful to ny evidence. And a
| ot of these slides, although they |ook to be too many in
nunmber -- that bothered nme at the first when | saw them --
but when you |l ook at them a |ot of themare one-liners
that coul d have been conbi ned and naybe consolidated. And
| am assured by Dr. Moran that his presentation is not
going to be a long, long, long -- half day, full day, or
anything like that. |[It's an hour's presentation probably
at nost. But | would suggest that this issue be left that
-- that's his one issue that nmaybe we coul d address at the
first norning of the hearing, after we have had the
opportunity of sharing our respective views on that and

get a ruling at that tinme, which would be lots of tine,
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because this is not affecting a panel that cones forward
until the third or fourth week here.

CHAI RMAN:  Just so | am-- what you are planning on doing
then is each panel will have its own overview, of course,
and they will give that when they are called to the stand?

MR. HASHEY: Correct. Thank you.

CHAIRVMAN:  So that's -- so it seenms -- is it just the B and
then that one thing in reference to Cthat is in
contention here, or are there other panels and their
slides that there is a difficulty?

MR. DEVER. M. Chairman, we have only identified issues
with Panel B and one slide in Panel C. And | agree with
M. Hashey's approach. He has provided us with sone
i ndi cation of where they feel the material is covered in
their evidence and it would nmake sense for us to go back
and refer to those pages and see whet her we can narrow

down the issues that we have between ourselves, and if we

can't narrow them down to zero, then we will ask the Board
to assi st.
CHAIRVAN: | can tell you I don't even have to talk to ny

fell ow Comm ssi oners about that approach. Anything that -
- where you can narrow down the issues, so nuch the better
for us.

| will ask M. Zed, have you any difficulty with that
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appr oach?

MR. ZED: None what soever.

CHAI RVAN:  And | presunme M. Hashey has provided you with a

copy of that -- or can do, at |east --

MR ZED: He will.

CHAI RMAN:  -- should probably -- will nake sonme copies --

MR. HASHEY: No, | can nake copies for everyone. In fact,
m ght ask the Board' s office --

CHAI RVAN:  Sur e.

MR. HASHEY: -- to do that. | amdown to one |ast copy.

CHAIRVAN:  OCh, no, we will do that after we rise. M.
Dionne, is that all right fromyour point of view?

MR DI ONNE:  Yes.

CHAI RMAN: Okay. And M. Knight?

MR KNI GHT:  Yes.

CHAl RMVAN: M. Young?

MR YOUNG  Yes.

CHAI RVAN:  And M. Hayes?

MR HAYES: Yes.

CHAI RMAN:  Now, M. Zed, are there any other matters that
you wanted to bring before the Board at this tinme?

MR ZED: No, not at this time, M. Chairnan.

CHAI RMAN:  Thank you. M. Dever?

MR. DEVER: | have no other matters to raise, M. Chairnan.
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CHAI RVAN:  No other matters. Good. Okay. M. Dionne?

MR DIONNE: No other matters.

CHAI RVAN: M. Kni ght ?

MR KNIGHT: No other matters, M. Chairnman.

CHAl RMVAN: M. Young?

MR. YOUNG Just one issue, M. Chairnman. Throughout the
hearing, there are a nunber of areas that m ght be
over | appi ng between oursel ves and the other muni ci pal
utilities. Instead of us reiterating the sane few i ssues
three tines, would it be appropriate or allowed that one
of us speaks for the three at that --

CHAI RVAN:  Onh, yes.

MR. YOUNG There is not a lot of them but there are a few
t hat --

CHAI RMAN:  Yes. Well, no, no, absolutely, if you -- if the
parties can agree to speak as one voice in reference to
any particular matter, that's fine with the Board. And I
am sure that the applicant and the other intervenors would
not object. That is just fine.

MR HASHEY: Fine.

CHAl RMVAN: M. Hayes?

MR HAYES: No matters.

CHAI RVAN:  Okay. Well | think M. MacNutt is going to raise

his finger on that one. Do you have sone matters that you
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would like to remind the Board to cover?

MR. MACNUTT: At this stage, M. Chairman, | think we have
canvassed all the one question raised by JDI in
correspondence with the Board, and that was clarification
on the point in time at which argunent would be made with
respect to the overall matter. Wuld tine be nade
avai l abl e by the Board between the end of the evidentiary
portion of the hearing and to allow tine for preparation
of argunment. And secondly, would argunent all be oral or
wold it be a conmbination or oral and witten subm ssions,
either pre-oral or post-oral on the record?

CHAIRVAN: Al right. Taking that -- the Board' s nornal way
of proceeding is that at the conclusion of the evidence,
we take a break of say a day or so, before summation
commences and then after we have gone around all the
parties, we then take a half a day. The reason for that
being is that counsel and the parties -- we |ike to have
an opportunity to sit down as a Board and see if there is
sonme natters that none of you have touched upon that we
think may be of inportance, or just some of you. So that
we, first of all, give everybody the opportunity to get
their argunent together. And that may be a day or two, or
whatever it seens to be convenient at that particul ar

time. And then after we have gone around w th argunent
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from counsel, we take another short break, which is
probably a half a day and then the Board conmes back and
says to all parties, please address these particul ar
matters in your final summation
We tend not to call for witten briefs, because that
adds tinme. And again there is some urgency in reference

to us being able to arrive at a decision. The only tine

we nornmally would consider a witten brief is if it had to

do with a point on the law, that's all, having a | egal
brief there. But as to the facts and the presentati on,
not so. |Is that sufficient guidance? And as we get
closer, we will talk about that again.
Did | cover everything, M. MacNutt?

MR MACNUTT: | have no further itens.

CHAI RMAN:  Thank you very much. All right. Any other
matters? Nothing. Al right. Wll we wll stand
adj ourned until -- when is it a week, Mnday?

MR. DEVER. M. Chairman, what tine on the week, Mnday?

CHAI RVAN: | don't know

MR. MACNUTT: M. Chairman, the tinmetable is published
August 20 calls for Novenber 18th at 10:00 a. m

CHAI RVAN:  Novenber 18th at 10:00 a.m, sir.

MR. DEVER. Thank you, M. Chairman.

CHAI RVAN:  Wel | thank you all for your co-operation today.
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We wi || adjourn.
MR. HASHEY: Thank you, M. Chairnman and Board nenbers.
It's great assistance to have these things settled a week
i n advance.
( Adj our ned)
Certified to be a true transcript of the proceedings of this

hearing as recorded by nme, to the best of ny ability.

Reporter



